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UNITED STATES DISTRICT COURT,
SOUTHERN DISTRICT OF NEW YORK,

n—_bﬂ----)--hn-—.-"rdﬂﬂ—hx

THE HILL FOUNDATION, INC,,

Plaintiff,
~against- AMENDED COMPLAINT,
CLAYTON F, SUMMY CO., Civil 19-377. -
Defendant,
———————————————— -‘--.—X

Plaintiff, for 1ts amended complaint, respectfully

shows to the Court and alleges upon information and belief:

FOR A FIRST CAUSE OF ACTION.

FIRST: That at the time of the execution and deli-
very of the hereinafter mentioned and described asgignment, plain.-

tiff was and still is a domestic corporation,

SECOND: That the defendant herein was organized as
'a corporation under the laws of the State of Delaware on or ebout
August 3lst, 1931; and that subsequent to the aforesaid date of
the filing of 1ts certificate of 1ncorporation but at a time pre-
sently unknown to plaintiff or its hereinafter named assignors

it became and still is engaged in the business Qf publishing and
generally dealing in music and musical compositiéns in sheet music

and book form in the City of Chicago, State of Illinois,

THIRD: That prior to October 13th, 1893, one PATTY 8,
HILL and her sister, MILDRED J. HILL, composed and wrote the music
“and words of ,a number of songs which were collectively entitled
"SONG STORIES FOR THE KINDERGARTEN" by them, and thereby became
the proprietors of the music and words of sald songs entitled as

aforesald,

FOURTH: Reposing the utmost,faith, confidence and

trust in one CLAYTON F. SUMMY who was then engaged in the business
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of publishing and dealing in music and musical compositions in
sheet music and book form, the sald PATTY S, HILL and MILDRED J,
HILL executed and delivered to the sald CLAYTON F, SUMMY (who is
hereinafter called S8UMMY) a license to publish and sell saild book,
and to copyright said book in his own name; and in consideration
of said license SUMMY agreed to accept, copyright and publish, and
to offer for sale in the usual course of business the aforesaid
book, and from the proceeds of such sales, if any, to pay to the
sald PATTY S, HILL and MILDRED J, HILL the sum of ten percent of

the retail price per copy for each and every copy so sold,

FIFTH: In accordance with said license SUMMY entered
8ald songs collectively entitled as aforesaid in the United States
Patent Office in his own name under copyright number'45,997 on the

13th day of October, 1893; and thereby became a trustee thereof.

SIXTH: That thereafter the said SUMMY formed or caused
to be formed a corporation under the laws of the State of Illinols
which was known as CLAYTON F, SUMMY CO, and ﬁhose charter or certi-
ficate of incorporation was filed in the office of the Becretary
of 8tate of Illinois .on or about January l4th, 1895, 8ald corpora-

tion 1s hereinafter referred to as "the first corporation,'

SEVENTH: That thereafter the said SUMMY and the first
corporation published and offered for sale and d4id sell 1n book
form the songs copyrighted as aforesald and as in said license

provided.

EIGHTH: Said book or work was subsequently revised and
enlarged by the said PATTY 8, HILL, and a new edition thereof so
revised and enlarged was duly copyrighted in the name of SUMMY on
the 8th day of June, 1896, under copyright number 34,260,

" NINTH: Thereafter and on or about April 17th, 1899,
the aforesaid MILDRED J, HILL licensed the first corporation to
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publish certain songs from the book entitled "SONG STORIES FOR

THE KINDERGARTENY in a new book to be entitled "SONG STORIED FOR
THE SUNDAY SCHOOL", and to copyright the same; and in considera

tion thereof, sald corporation agreed to pay to the said MILDRED

J. HILL $§1.20 per hundred for all copies sold of sald work, ex-
cepting the first three hundred copies,

TENTH: That one of the songs contained in the works
mentioned and described in paragraphs "FOURTH" to "EIGHTHY inolu-
sive hereof 1s one entitled "GOOD MORNING TO ALL" which, with
words written by the said PATTY 8, HILL, was later entitled
"HAPPY BIRTHDAY TO YOU" and was included among the songs copy=
righted as aforesald by the sald SUMMY,

ELEVENTH: The sald song, "HAPPY BIRTHDAY TO YOU®,
written and composed by the said PATTY 8, HILL and MILDRED J.
HILL, thereafter acquired a natlon-wide popularity which has cone
tinued down to the present time; performances thereof being given
vocally, by orchestras, in various dramatic performances on the

stage, and in various forms over the radio; all of which was and
8ti1ll is known to this defendant, |

TWELFTH: The aforesaid MILDRED J. HILL having there-
after dled prior to the expiration éf the'originai copyrights mene
tioned ani described in paragraphs "FIFTH", "S8EVENTH', “EIGHTH'
and "NINTH" hereof, renewals of sald copyrights were thereafter
obtained from the Register of Copyrights in the United States
Patent Office as follows:

| | &, Original copyright number 45,997:
rgn,ewal{fegistratmn in the name of JESSICA M, HILL,
(a sister of the said MILDRED J., HILL and PATTY 8.
HILL) as next of kin under number R 19,043 on the 3rd

dsy of Beptember, 1921,




b. Original copyright number 34,260:
renewal registration in the name of the aforesald
JESSICA M, HILL as next of kin under number R 25,771
on the 9th day of January, 1924; and

¢, Original copyright number 20,441:
renewal reglstration in the name of the aforesaid
PATTY 8. HILL under number R 36,618 on the 3rd day of
January, 1927,

THIRTEENTH: That subsequent to‘the commencement of
this action plaihtiff and plaintiff's hereinbelow mentioned
assignors were informed for the first time and now allege that
the duration of thé‘rirst corporation was for a period of twentye-
fice years and that its charter under the laws of'the State of
Illinois expired on January l4th, 1920; that thereafter and on
or about April 15th, 1925, another corporation knbwn as CLAYTON
F. SUMMY CO. (and herelnafter referred to as the second corpora-

tion) was organized under the laws of the State of Illinois.

FOURTEENTH: Continuing to repose falth, confidence
and trust in Summy individually, the sald PATTY 8, HILL and JES-
SICA M, HILL as next of kin and individusally (and hereinafter
referred to as plaintiff's assignors), acquiesced in the continued
publication and sale by sald Summy of the books or works mentioned
and described in paragraphs "THIRD®, "EIGHTH" and "NINTH" hereof
under the renewals of eopyrlghts mentioned and described in para-
graph "TWELFTH" hereof, without any express license therefor; and
said Bummy thereby agreed to continue and 4id continue to publish
and sell said books or works only upon the terms and condltions
contained 1# and contemplated by the express licenses origlnally

granted to 1it,

FIPTEENTH: That at the time of the granting of the
aforesald licenses to SUMMY under the original and renewal copy«

rights above mentloned and described, sound motion Pictures were




i

e — S C O SRS UREI IS A

unknown commercially, and the licenses granted to SUMMY did not
contemplate the use of the aforementioned songs in sound motion
pictures or dramatic performances or in any other wise or manner
except in sheetvmusic form; nor 4id such licenses contemplate or
contaln any agreement that SUMMY should have the right to grant
licenses or sub-licenses to the producers of sound motion pictures
or dramatic performances in respect to the use of any of said songs
therein and in particular the aforesaid song "HAPPY BIRTHDAY TO
YOU"; the only rights acquired at any time by SUMMY under the origi-
nal express licenses and the oral renewals thereof being those of

publication and sale of sald songs or worke in sheet music form,

SIXTEENTH: That thereafter SUMMY and the second corpora-
tion continued to publish and offer for sale sald books or works
upon the terms and conditions above set forth and contemplated by

the parties to such arrangement.

EEVENTEENTH: That thereafter, as plaintiff 1s now 1ﬁ~
formed, the sald SUMMY retired from business prier to the date of
the incorporation of the defendant herein; and on or about May 17th,
1933, the second corporation was dissolved by action of the Attorney
General of the 8tate of Illinois‘ror non-payment of taxes.

EIGHTEENTH: That thereafter the defendant herein, without
notifying plaintiff's assignors or this plaintiff that it was a
newly created business entity separate and distinct from the abovew
mentioned first and second corporations, but on the contrary represer
ing that it was the same enterprise but with merely new management,
and without the knowledge, permiésion or consent of plaintiff's ag-
signors or of this plaintiff, secretly entered into varlous agree-
ments with the producers of sound motion piectures and ot stage or
dramatic performances and others presently unknown %o plaintiff for

the sound and dialogue rights for the use of the song "HAPPY BIRTH-
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DAY TO YOU® and purported to hold itself out as having the right
to grant licenses or sub-licenses in respect to the use of the
aforesald song; whereas 1ln truth and in faet no such licenses had
been granted to 1t by plalntiffis assignors and by this plaintiff;
and in consequence thereof this defendant received from varlious

producers of sound motion pietures and stage or dramatic perfore

mances and from others presently unknown to plalntiff and 1ts as-~
gsignors substantial sums of money by way of royalties for the use

of sald song without disclosing the same.

NINETEENTH: Plaintiff's assignors did not learn of the
wrongful acts and conduct of this defendant in disposing of the
sound and dialogue rights to said song until about November, 1941;
and upon acquiring knowledge thereof, due demand was made upon the
defendant for an accounting of all sums received by them as royal-

ties, and for payment of the amounts collected by them, which was

refused,

TWENTIETH: That as the plalntiff i1s informed and verily
believes, this defendant has collected upwards of five thousand
dollars or more by way of royalties from producers of sound.motion
pictures and of stage or dramatic performances and from others;
that it is continuing to grant, without the knowledge, permisslon
or consent of plaintiffts assignors or of this plalntiff such sound
and dlalogue rights to the aforesaid song, dll in violation of the
rights conferred upon plaintiffls assigﬁora and this plaintiff by
the copyright laws of the United States of Amerilca; that 1t has col-
lected and will continue to collect and recelve royaltieS't?erefrom
in amounts which are within its peculiar knowledge and which it will
not disclose to plaintiff,

PWENTY-FIRST: Plalntiff has no adequate remedy at law,

TWENTY-SECOND: Prior to the commencement of this actlon,

ﬁsﬁi




s RESL Ay el D VALOLLRGG 20 10T

s
H f’ 144

plaintiff's assignors, by an instrument in writing bearing date
the 2nd day of June, 1942, duly assigned to the plaintiff herein
all their right, title and interest, jolnt and several, in and to
the above-mentioned and described copyrights and renewals thereof,
tégether with all thelr right, title and interest in and to lie
censes, agreements and contracts for the publication and sale of
sald works, and in and to any amd all rights, demands, claims and
causes of action heretofore accrued or which may at any time here-
after acerue, for unpaid royalties, or by reason of any infringements
of sald copyrights or renewal copyrighté, and howsoever arising;
which assignment was duly recorded in the Copyright Office of the
United States of America on June 8th, 1942, in Copyright Office
Book 485, at pages 242243, in conformity with fhe laws of the
United S8tates respecting copyrights; and plaintiff is still owner
and holder thereof,

FOR A SECOND CAUSE OF ACTION,

IWENTY-THIRD: Plaintiff repeats and reiterates the ale
legations contained in the paragraphs of the complaint herein
numbered "FIRST" to 'FOURTEENTH" inclusive,

TWENTY-FOURTH: That during the calendar years 1934 and
1935, the aforesald JESSICA M, HILL as owner of the copyright of
.the sald book or work entitled "SONG STORIES FOR THE KINDERGARTEN",
in the belief that the defendant herein was the same business entity
as the first and second corporaticns'abovemmentiened and described
and in whom she had reposed faith; trust and confidence, granted to.
this defendant a number of licenses for the publication, sale and
performance of various piano arrangements o the song variously enw |

titled "GOOD MORNING TO ALL" or "HAPPY BIRTHDAY TO YOU"; in con-
sideration of which the defendant agreed to pay to the said JESSICA

M. HILL, five per cent of the marked retail price on the first 700

coples sold of each work in respect to which a license was granted;




and ten per cent on all SUDSEQUEnT Saless ——

IWENTY.FIFTH: That said licenses contalned a provision
that an aceoﬁnting should be rendered and mm yment made once each
year if desired, but that no aceounting should be required unless

and until 600 coples of each work licensed as aforesaid, had been
sold, |

TWENTY-SIXTH: Each said license contained a further
provision that should the defendant receive any payment for the
publication of sald work in any foreign country; or for the mechani-
cal réproduetion or performance thereof 1in any country; or for any
arrangements permitted to be published by any other publishing house
under royalty contract, that one~half of the émoant 80 recelved was

to be pald to the said JESSICA M, HILL,

TWENTY-SEVENTH: That sald work entitled "GOOD MORNING
TO ALL" (which included the sald song known as YHAPPY BIRTHDAY TO
YOU") was duly copyrighted in the name of the aforesald CLAYTON F,
SUMMY under number C-142,468, on the 7th day of Pebruary, 1907; and
a renewal thereof was obtained from the Reglster of Copyrights of
the United 8tates Patent Office in the name of the aforesaid JESSICA
M, HILL and PATTY 8, HILL as next of kin, under number R34,877, on
the 2nd day of Jamuary, 1935,

TWENTY-EIGHTH: Plaintiff repeats and reiterates the
allegations contained in the peragraph of the complaint numbered
HTWENTY-SECOND" with the same force and effect as if set forth at
length herein,

 TWENTY-NINTH: That the licenses granted herein to the
defendant by the sald JESSI&A M. HILL are by their terms revocable
at the will of the sald licensor, JESSICA M, HILL; that by reason
of this defendant's breach of duty and wrongful conduct as alleged
in the paragraphs of this‘amended complaint designated "EIGHTEENTH"Y

B
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to "TWENTIETH" inclusive, plaintiff's assignors and plalntiff have
elected and do hereby elect to terminate and cancel sald licenses
and desire that this defendant may be made to account in respect to
the sales made by 1t of the varlous plano arrangements of sald song
"GOOD MORNING TO ALL", and for any moneys received by it for the
publication of said work in any foreign country, or for mechanical
reproductions or performances thereof in any country; or for any
arrapngements permitted to be published by any other publishing house

under a royalty contract,

THIRTIETH: Plalntiff has no adequate remedy at law,

FOR A THIRD CAUSE OF ACTION,

THIRTY-.FIRST: Plaintiff repeats and relterates the
allegations contained in the paragraphs of the complaint numbered
"FIRST" to "ELEVENTH" inoclusive, with the same force and effect as
1f set forth at length herein,

| THIRTY-SECOND: The aforesald MILDRED J, HILL dled iiw

| testate on June 5th, 1916, a resident of Loulsville, Kentucky, |
leaving her surviving as her sole heilre and next of kin two sisters,
the above mentioned PATTY £, HILL and JESSICA M, HILL and a brother
WILLIAM WALLACE HILL, all of whom were of full age at the date of
her death,

THIRTY-THIRD: Thereafter and in October, 1916, the

saild PATTY S, HILL, JESSICA M, HILL and WILLIAM WALLACE HILL, as
the sole heirs and next of kin of the sald MILDRED J. HILL, deceased,
requested the firet corporation to ﬁay all royalties properly payable
to the said EILDBED J. HILL under the licenses mentioned‘and_deaefibe
in the paragraphs hereof numbered "FOURTH! to "NINTH" inclusive, to
the sald JESSICA M. HILL; it being the intention of the parties there
that all the right, title and interest of the said WILLIAM WALLACE

=Qes
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HILL as one of the heirs and next of kin of the sald MILDRED
J. HILL, in and to the aforesaid copyrights and the royalties
payable thereunder should be deemed assigned to his sister,
JESSICA M, HILL, and vested in her absolutely as her sole pro-
perty; of all of which the first corporation had due notice
and in which 1t acqulesced,

THIRTY&FOURTH: In accordance with said réquest pay-
ments of royalties which might otherwise have been payable to
the said WILLIAM WALLACE HILL or to his estate upon'his decease
were made by the first corporation, byVSUHMY, by the second
corporation and by the defendant herein subsequent to the date

when 1t commenced doing business,

THIRTY-FIFTH: On or asbout April 4th, 1923, the aforesald
WILLIAM WALLACE HILL died a resident of Chicago, Cook County,
Illinois, leaving & last will and testament which was admitted
to probate in the Probate Court of Cook County, Illinois.

, THIRTY-SIXTH: By his said last will and testament said
WILLIAM WALLACE HILL gave, devised and bequeathed all property
of which he dled seized, to his widow, CORINNE DOROTHY HILL,
who was nominated and appointed Executrix under sald will, and

who thereafter qualified as such Executrix,

THIBTY;SEVENTH: said CORINNE DOROTHY HILL died intestate
in September, 1934, leaving her surviving no children and no

known heirs at law or next of kin,

PTHIRTY-EIGHTH: That at no time during her lifetime did
sald CORINNE DOROTHY HILL, either individually or as Executrix
under the last will and testament of said WILLIAM WALLACE HILL,
deceased, assert any claim, interest im, or title to the copy-
righte or the renewals thereof more specifically mentioned and
described in paragraphs numbered "FIFTHY, “EIGHTHY and "TWELFTH"
of this complaint, A | -
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THIRTY~NINTH: That the defendant, well knowing the
premises, and while a relationship of trust existed between it and
thé aforesald PATTY 8, HILL and JESSICA M. HILL, and while the
legal title to the hereinbelow mentioned and'described copyrights
and renewals thereof was vested in the sald PATTY S, BILL and
JESSICA M. HILL, purchased or purported to purchase, without the
knowledge, permisslion or consent of the sald PATTY S. HILL and
JESSICA M, HILL, at Chicago, Illinois, in March, 1939, from one
ALLEN DAVY as administrator de bonis non with the will annexed of
the estate of the aforesaid WILLIAM WALLACE HILL, deceased, and
for a recited consideration of twenty-five dollars, 81l of the
right, title and interest of the saild ALLEN DAVY as administrator
aforesald, and all of the right, title and interest of the said
WILLIAM WALLACE HILL, deceased, and of the estate of WILLIAM
WALLACE HILL, deceased, in and to the following property, to wit:
an undivided one~guarter (1/4) legal and equitable interest in the
following copyrighte and renewal copyrights to the following books
and musical compositions written by the aforesaid MILDRED J, HILL
and PATTY S, HILL:

"1) 8Song Stories for the Kindergarten, Original United
- Btates copyright registration, October 13, 1893,

entry #45997 or #45997Y; renewal registratien,
Beptember 3, 1921, renewal registration #19043.

2) B8ong S8tories for the Kindergarten. New editilon,
revised, 1llustrated and enlarged, original United
Btates copyright registration, June 8, 1896, entry

#34260 or #34260B2; renewal registration, January
9, 1924, renewal reglistration #25771.

3) BSong Stories for the Sunday School., Original United
_ Etaies copyright reglstration, March 20, 1899,
entry #20441; renewal registration January 3, 1927,
| renewal reglstration #36618, _
4) Good Morning to All, Original United States copy-
- right reglistration, February 7, 1907, entry #142468
or #C142468; renewal registration January 2, 1935,
renewal registration #34877 or #R34877, '

and in any rights, claims, demands and causes of
action which may have heretofore accrued or which
may hereafter accrue because of infringements of
sald copyrights and renewal copyrights,
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FORTIETH: That the copyrights and the renewals thereof

desceribed in paragraph YTHIRTY-NINTH' hereof are the same copyrights
and renewals under which this defendant has heretofore purported to
act as licensee and under which 1t 1s still purporting to act as

such licensee in granting licenses and sub-licenses more particularly
mentioned and described 1n the first cause of action of this amended

complaint,

FORTY-FIRST: That the defendant herein furnished the
money to pay the aforesaid purchase price of §$25.00 reoited by the
sald ALLEN DAVY as adminietrator as the consideration for the con=
veyance by him to this defendant; that this defendant elaims to be
the holder of some interest in and to the aforesaid copyrights and
the renewals thereof wrongfully and without any color of right'thereto
and in violation of its duty to the said PATTY 8, HILL and JESSICA M,
HILL aes trustee of any copyrights as to which licenses were hereto~

fore granted to 1it,

FORTY-SECOND: Plaintiff repeats and relterates the ale
legations contalned in the paragraph of the complaint numberéd
"TWENTY~-SECOND" with the same force and effect aé if set forth at
length herein.,

FORTY-THIRD: Plaintiff has no adequate reredy at law,

WHEREFORE plalntiff demands Jjudgment as follows:

a) That the defendant may be required to account
to the plaintiff for its aéts, conduct and receipts of all
moheys recelved by it from all sources whatsoever as royal-
ties for the sound and dramatic righte of the song "HAPPY
BIRTHDAY TO YoU,"

" b) That upon such account being had, the defendant

be directed to pay over te this plaintiff the amount thereof
together with all interest properly payable thereon,
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¢) That the defendant may be required to account
to the plalntiff for all royaltlies payable to the plaintiff
by reason of the publication and sale in the regular course
of busliness of the copyrighted books or works mentioned and
described in the complaint herein,

d) That the defendant, its officers, agents, and ems
pPloyees, may be enjoined and restrained, during the pendency
of this action, from licensing any person, firm or corporae
tion whatsoever to use the song described as aforesaid and
entitled YHAPPY BIRTHDAY TO YOU" in sound motion plcutres,
dramatic performances, or otherwise, without the written per-
mission and consent of this plaintiff,

e) That the defendant, its officers, agents and em=
ployees be adjudged and decreed to deliver into Court for
cancellation any and all written instruments of license men=-
tioned and described in the second cause of action herein.

f) That it may be adjudged and decreed that the pur-
chase or‘the purported purchase by this defendant of the
alleged interest of WILLIAM WALLACE HILL, deceased, in and
to the aforesald copyrights and renewals thereof; 1s null and
void, and of no forece and effect in law or in equity; and
that the defendant be adjudged and decreed to execute, &ac~
knowledge and deliver to this plaintiff, in due form for re-
cording, any and all instruments which by reason of the pre-
mises shall or may be necessary to convey tec the plaintlff
herein any outstanding interest which this defendant has or
clalms to have in and to sald copyrights and the renewals
thereof.

g) That the defendant, 1ts officers, agents and em-
ployees, may be permanently enjoined and forever restralned
from licensing or granting licenses to, any person, firm or

corporation whatsoever, and wheresoever located, in respect
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to the use of the song YHAPPY BIRTHDAY TO YOU! in sound

motion plcturee, dramatic or stage performances, or otherwise,
h) That the plaintiff may have such other further and

different relief during the pendency of this action and upon

the trial hereof as to the Court may seem just, proper and

equltable, together with the costs and disbursements of this
action,

Office & P, O, Address,
No, 70 Pine 8treet,
Borough of Manhattan,
New York City,

el




