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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
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THE HILL FOUNDATION, INC.,

ANSWER TO
Plaintiff, : AMENDED COMPL]
-against- : Civil 19-377
VCLAYTON F. SUMMY CO., :
. | { Defendant. :
! X

The défendant, answering theiamended compiéint

heréin, by its attorneys Beekman, Bogue, Stephens & Black:

AS TO THE FIRST ALLEGED CAUSE OF ACTION

1. Referring to the allegations of paragraph

Third of the amended complaint, admits and avers thst prior

to October 13, 1893, one Patty S. Hill and her sister, Mildped

J. Hill, prepared a compilation of songs and music entitled
"Song Storiles For The Kindérgarten", whereof the music was
composed and/or arranged by said Mildred J; Hill, and
whereof the words were written and/or adapted by thelsaid
patty S. Hill, and that said Patty S. Hill and her sister,
Mildred J. Hill, thereby obtained some right, title and
interest, respectivély or joihtly, in said compilétionkand
the several parts-therebfé and except as éo adﬁitted‘andA

' avérred the defendant denies each and evefy allégétion in

said paragraph contained.

2. Referring to the allegations of paragraph
Fourth of the amended complaint, admits and avers that on
or about February 1, 1893, said Patty S. Hill and Mildred J|.
Hill execuﬂéd’énd-déliﬁered-to one Clayton F. Summy, who
was then engageé in the busineés of publishing and dealing
in music and{musical compositions in sheet music and book

form, a written instrument whereby there was sold and assign-

ed to said Clayton F. Summy the sald book entitled "Song




Stories For The Kindergarten", and all of the right, title
and interest therein of the caid Patty S. Hill and Mildred
J. Hill, and wherein and whereby the said Summvaas author-
ized and empowered to copyright the said book in his own
name and to publish and sell said book, all in consideratidn
of the said Summy's accenting, copyrighting énd pﬁblishing,
and offering for sale in the usual course of business, said
book, and from the proceeds of such sales, if any, paying
to the saild Patty S. Hill and Mildred J. Hill ﬁhe sum of
tenn per cent (10%) of the retail price per copy for each
and every copy so sold; and except as so admitted and

averred the defendant denies each and every allegation in

said paragraph contained.

3. Referring to the allegations of péragraph
Fifth and Seventh of the amended complaint,ladmits and avers
that thereafter and on October 13, 1893, in accordance with
the provisions of said written instrument héreinbefore referr-
ed to, the said Clayton F. Summy copyrighted the said book in
the Copyright Office of the United States of America, in.
Washington, D.C. under copyright No. 45997Y, and that Summy
and the first corporation referred to in the amended com-
plaint published and offered for_sale and did sell said bogk
as in said written instrument provided; and except as so
admitted and averred the defendant denies each and every

allegation in said vparagraphs contained.

b Re?erring to the allegations of paragraph
Eighth of the aﬁeﬁded complaint, admits that said book was
thereafter revised and enlarged, states that it is without
knowledge or information sufficient to form a bhelief as to

the truth of the averment that such revision and enlargemer]

(-+

were by the aforesaid Patty S. Hill, and admits and avers




that the said new edition thereof was thereafter copyrichtdd
by Clayton F. Summy Co., an Tllinois corporation (being

the corvnoration referred to in the amended complaint and

herein as "the first corporation"), in the Copyright

Office of the United States of America, in Washington,
D. C. under copyright No. 34260B< on June 8th, 1896;

and except as so admitted and averred the defendant denies

each and every allegation in caid paragraph contained.

5. Referring to the allegations of psragraph

F

Ninth of the amended complaint, admits and avers that therd

]

after and on or about April 17, 1899 the said Mildred J.

Hill and the first corporation entered into an agreement

in Writing; wherein and whereby the <aid Mildred J. Hill
sold, assigned and transferred to the first corporation
certain songs from the said book hereinbefore referred

to, to be published as a collection entitled "Song Stories
For The Sunday School", and all rights of and to copyright,
extension of copyright, publication, sale and performance
of said work in and for the United States of America and
Europé,'and wherein and whereby the first corporation
agreed to pay to the said WMildred J. Hill $1.20 per hundred
for all copies sold of said work, excepting the first three
hundred copies; and except as so admitted and averred the

defendant denies each and every allegation in caid

3

aragraph

contained.

‘Q. Referring to the allegations in naragraph
Tenth of the amended complaint, admits and avers that one
of the songs contained in the books mentioned and described
in paragraphs Third to Ninth inclusive of the amended com-
plaint is one entitled "Good Morning to 411", which, with

different words, later became entitled "Hapny Birthdav to
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You", ‘avers that it is without knowledge or information
sufficient to form a belief as to the truth of the aver-
ment that sald new words were written by.the aforesaid
Patty S. Hill, admits and avers that the said song entitled
"Gbod Morning to A11"™ was includéd among the songsbcopy—
righted as aforesaid by the said Clayton F. Summy and the

. " first corporation respectively; and except as sé admitted

and averred the defendant denies each and every allegation

in said paragraph contained.

7. Avers that it is without knowledge or infor-
i ' mation sufficient to form a belief as to the truth of each ﬁ
and every averment contained in paragraph Thirteenth of the

; amended complaint. i

8. Denies each and every allegation contained in
paragraph Fourteenth of the amended complaint, except that
| : the defendant admits andavers that subsequent to the renewal
of the several copyrights as set forth in paragrarh Twelfth |

of the amended complaint, the first cornoration and there-

after a successor corporation, Clavton F. Summy Co., also

[0
|

organized under the laws of the State of Illinois, and ther
aftef this'defehdant, by agreement with the said Patty S.

Hili and Jessica M. Hill, received from said Patty S. Hill

ahdﬁJéssica M. Hill at least all'of the right, title and
iﬁ%eresp in respect of said books_ér works mentioned‘ih
; pafagrapﬁs Third to Tenth of the amendéd comolaint as had
theretofore beénvgranted by said instrument of February 1,

1893 and said agreement of April 17, 1899.

9. Denies each and every allegation contained in
paragraph Fifteenth of the amended complaint, exéept that
the defendant admits that at the time of the execution of the

instrument and agreement respectively hereinbefore referred
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- producers of sound motion pictures and of stage or dramatic

to sound motion pictures were unkown commercially.

10. Denies each and every allegation contained
in paragraph Sixteenth of the amended complaint, except
the defendant admits that at the times therein referred
to Summy and the second cornoration, therein referfedyto,»_

continued to publish and offer for sale the books and

works therein referred to.

11. Referring to the allegations in Paragraph
‘Seventeenth of the amended complaint, admits that the said
Summy individually, as distinguished from the two Illinois
corporations mentioned in the amended complaint, retired
from business nridr to the date of the_incbpporation'of
the defendant herein, and avers that it is Without knowledg
or information sufficient to form a belief as to the
trﬁth of the allegation that on or about May 17, 1933
the second Illinois corporation was dissolved by aétigﬂ of
the Aftofney General of the State of Illinois fpr non-pay-

ment of taxes.

12. Denies each and every allegation contained
in paragraph Eighteenth of the amended complaint, except

that it admits that it entered into various agreements with

performances with respect to the use of the said song en-
titled "Happy Birthday to You", without the express permiss
or consent of the said Patty g. Hill and Jessica M. Hill,
avers that it is without knowledge‘or information sufficien
to form a belief as to the truth of the averment thét said
agreements were made without the knowledge of said Patty
S. Hill or JessieaM. Hill, admits that it held itself out
as having the right to enter into ‘such agreements, and
admits that in consequence of such agreements it has

received from such prodiucers sums of money by wav of
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royalties, without disclosing the amounts thereof to the
said Patty &. Hill, or the said Jessica M. Hill or the

plaintiff.

13, PReferring to paragraph Nineteenth of the amepd-

.ed_complaint, the defendant is Without'knowledge or informag
tion sufficient to form a belief as to the truth of the
averment that said Patty S. Hill and Jessica M. Hill did:
not learn of the'said agreements with such producers until
about November, 1941, and othefwise the defendant denies

each and every allegation in said paragraph contained.

rl

14. Referring to the allegations in paragraph
Twentieth of the amended complaint, this defendant admitsv
and avers that it has collected upwards of $5,000 from such
producers pursuant to such agreements with such producers,‘
and that it is continuing to zrant to such producers, with-
out the express permission or consent of the said Patty S.‘
Hill and Jessica M. Hill or of the plaintiff, rights for
the use of the said song above referred»to, to wit,,ﬂHap?y.
Birthday to You", and that it will possibly continﬁe to
collect and receive royalties therefrom, avers that it is

under no obligation to disclose the amounts thereof to

the plaintiff; and except as so admitted and averred, the
defendant denies each and every allegation in said paragraph

contained.

15. Denies each and every allegation contained

in paragraph Twenty-first of the amended complaint.

16. Avers that it is without knowledge or in-
formation sufficient to form a belief as to the truth of

each and every averment contained in varagraph Twenty-secopd

of the amended complaint.
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AS TO THE SECOND ALLEGED CAUSE OF ACTION

17. Referring fo paragraph Twenty-third of the
amended complaint, and the revetitions and reiteratioﬁs
therein contained, the defendant repeats and realleges the
denials, admissions and averments herein contained in para-

graphs 1 to 8 inclusive.

18. Referring to the allegations in paragraphs
Twenty-fourth, Twenty-fifth and Twenty-sixth of the amended
complaint, admits and avers that during the calendar years
1934 and 1935 the =id Jessica M. Hill and this defendant
entered into several so-called royalty contracts wherein

and whereby it was provided that the said Jessica M. Hiil sojd,

assigned and transferred to this defendant variqugapiano arr
angements éf the said musicai composition'"Géod‘ﬂdfniné f; Afln
ahd all world rights (including rublishing, puﬁlic‘ﬁerforman:e
and mechanical reproduction rights) of and.fo copYright, exten-
sion of copyright,'publication, sale and performance of
said work in and‘fof the United States of America, Europe,
Greaf Britain and its'colonies, and whereinwand ﬁheréby» |
among othef'thiﬁgs this defendant agreed to pay to the ‘

said Jessica M. Hill, in each instance, five:per cent (5%)

of the marked retail price on the first seven hundred copies
sold of the particular arrangement covered by the particular
royalty contract, and ten per cent (10%) on all subsequent
sales, subject to the credit to this defendant of %25 in
each instance for having the particular arrangement made, £
and whereln and whereby it was further provided that an
accounting should be rendered and payﬁent made once each .
yeér, if desired, but that no accounting should be reQuired
unless and until five hundred copies of the particular

arrangement had been sold; and wherein and whereby it was

-
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further provided that, should this defendant receive any
payment fr pﬁblication of said work in any foreign country,
or fof the mechanicai reproduction or performance theréof inj
any country, or for any arrangements that are permitted to
be published by any other publishing house under royalty
contract, one-half of the amount so received should be naid
to the said Jessica M. Hill; and except as so admitted and
averred the defendant denies each and every allegation in safid

paragraphs contzined.

19. Referring to the allegations in paragraph
Twenty-seventh of the ameﬁded complaint, admifs and aﬁers thbht ‘_
a cbpyfigﬁt on the musical composition entitled "Good Morniné
' To AL11"™ was duly registered in the name of the first |
corvoration, under No. C142468 on February 7, 1907, and re-
newal thereof was obtained in the office of the Register
of Copyrights in the Copyright Office of the United States
on January 2nd, 1935, under No. R34877, in the names of
the said Jessica M. Hill and Patty S. Hill as next of kin;

and except as so admitted and averred the defendant denies” ‘|

' each and every allegation in said paragraph contained.

20. This defendant is without‘knowledge or in-

formation sufficient to form a belief as to the truth of
each and every averment contained in paragraph Twenty-secpnd
of the amended complaint, the allegations of which said

paragraph are repeated and reiterated in paragraph Twenty-

:eighth of the amended complaint.

21. Referring to the allegationg_in paragraph Twen-—
- ty=ninth of the zmended complaint, denies fhat the instrumenﬂs
' therein referred»to are by their terms revocable at the will
of said Jessica M. Hill and denies that it has been guilty

of any breach of duty as alleged in the amended complaint,

_8-




and therefore denies each and every allegation in said

paragraph contained.

22. Denies each and every allegation contained

in paragraph Thirtieth of the amended complaint.

AS TO THE THIED ALLEGED CAUSE OF ACTION

23. Refe?ring to paragraph Thirty-first of the
amended complaint, and the repetitions and reiterations-
therein contained, the defendantbrepeats and realleges the
denials, admissions and averments herein contained in

paragraphs 1 to 7 inclusive.

24. Referring to the allegations in paragravh
Thirty-second of the amended complaint, admits that the saig
Mildred J. Hill died intestate on June 5, 1916; a resident
of Louisville, Xentucky, asvers tnat she left her surviving

as her sole heirs and next of kin three sisters, to wit, the

(

above-mentioned Patty S. Hill and Jessica M. Hill and one
Mary Hill, a brother, one William Wallace Hill, and a nep:hpew,

one Archibald Anderson Hill; avers that it is without knowl

edge or information sufficient to form a belief as to whethi

er said next of kin were of full age a2t the time of the i
death of said Mildred J. Hill; and except as so admitted
and averred the defendant denies each and every allegation

in said paragraph contained.

25. Referring to the allegations in paragraph
Thirty-third of the amended complaint, avers that it is
without knowledge or information sufficient to form a belieff t
as tc the truth of each and every allegation,in csaid paragrpeph
contained, except that it admits that in OUctober, 1916 the

said Patty S. Hill, Jessica M. Hill and William Wallace

e AN R e
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Hill executed and delivered to the first corporation a
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William ¥allace Hill, deceased, in and to the property -

paper writing reading as follows, to wit:
"The undersigned, Patty S. Hill, Jessica I.
Hill, and William Wdllace Hill, being the
sole heirs at law of the late Mildred J.
Hill, and 8ll of legal age, hereby request
you to make payment of any royaltles due
under contracts with the late Mildred J.
Hill, to Jessica M. Hill, 620 West 116th
Street, New York City, N.Y., and we hereby.
indemnify and hold you harmless against all
claims whatsoever by reason of your action
in waking such psyments as herein requested."

26. Referring to the allegations in paragraph
Thirty-fourth of: the amended complaint, avers that it is
without knowledge or informstion sufficient to form a be-
lief as to the truth of each and every allegation in szid
paragraph contained, except that it admits that subsequent
to August, 1931, it made payments to the said Jessica M.

Hill of royalties pnayable to the said Mildred J. Hill.

27. The deferndant is without knowledge or infor-
mation sufficient to form a belief as to each and every
allegation contained in paragraphs Thirty-sixth, Thirty-

seventh and Thirtv-eighth of the amended complaint.

28.’ Peferrl g to the allecaflnns 1n oaragraoh
Tblrtv-nlnth of the amended comolclnt the Geferaart ddMitS
that in W.rch 1939 1t murchased from one Allen Davy, as
admlnlstrater de bonls non with the will annexed of the
esuate of WlWllam Wallace Wlll deceased for the rec‘ted

cen31aeratlon of §25, all of the risht, tltle and interest {

the said adminlstrator, and all of the right, title and inter-

est of the said William Wallasce Hill, deceased, and all of

the right, title and interest of the estate of the said

described in-the said paragraph of “the amendedccomplaint; ajy
that it is without knowledge or information sufficient to -
form a belief a2s to the truth of the averment that such

-10-
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purchase was without the knoWledge, permission or consent
of the gaid Patty S. Hill and Jessica M. Hill; and except
as hereinabove admitted and averred, the defendant denies

each and every allegation in the said paragraph contained.

29. Referring to the allegations in varagraph

Fortieth of the amended complaint, admits and avers that

the copyrights and renewals réferred to in paragranh Thirty
ninth of the amended comnlaint are some of the same copyrights
and renewals referred to in various5instruments and agree-
ments running to or entered into by said Claytqn F.

Summy, said Illinois corporations, and this defendant
wit@yféépect'to‘théipublication, sale and performence of
saié ﬁéfﬁé;.égd except as so admitted and averred the
defendaht denies each and every allegation in said para-

graph contained.

30. Referring to the sllegations in paragraph

d-

=)

Forty-first of the amended complaint, admits that this defe:

ant furnished the woney to pay the aforesaid purchase price

to the said Allen Davy, as azdministrator as aforesaid, for

the conveyance by him to this defendant of the property nere-
inbefore referred to; and that this defendant claims to
be the holder of some interest in and to the aforesaid
copyrights and the renewals thereof; and except as so ad-

mitted the defendant denies each and every allegation in thy

A4

said paragraph contained.

31. The defendant is without knowledge or in-
formation sufficient to form a belief 2s to the truth of

each and every averment contszined in paragraph Twentyv-second

o

of the amended complaint, the allegations of which said narg-
graph are repeated and reiterated in paragraph Forty-second

of the amended complaint.
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32. Denies each and every allegation contained

in paragraph Forty-third of the amended complaint.

WHEREFORE, the deferndant demands judgment

ng the amended complaint herein, together with

e

dismiss

the costs and disbursements of this action.

BEEKMAN, BOGUE, STEPHENS & BLACK,
Attornevs for Defendant
Office & P, 0. Address
No. 15 Broad Street
Borough of Manhattan
- New York City

A member of the firm of
attorneys of record for the
defendant.




